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My name is Steven B. Kaplan. | am Legal Counsel to the Connecticut
Subcontractors Association, a trade association that represents the subcontracting
industry in our state, and | submit this testimony on the CSA’s behalf. | have practiced
construction law in Connecticut for 28 years. | also am a founding member and the
current chairman of the Construction Law Section of the Connecticut Bar Association.

| strongly support Raised Bill 131, An Act Concerning Retainage.

Under the present Connecticut law, retainage for towns and cities is limited to
5%. By statute, the Connecticut Department of Transportation is limited to retainage of
2Y2%. On an administrative level, the Connecticut Department of Public Works retains
5%. The present bill would bring the retainage percentages for commercial,
institutional, and industrial construction in Connecticut to an amount in line with these
requirements for public construction.

Payment problems plague contractors and subcontractors—especially at the end
of a project. Raised Bill 131 addresses this critical problem—paying contractors and
subcontractors for work that has been duly accepted by the owner and its
representatives.

“‘Retainage” is the amount of money that has been approved for payment for
work performed, but is “retained” by the owner until the project has been 100%
completed. Frequently, retainage includes work a contractor has successfully performed
several years before it finally gets fully paid for that work. Meanwhile, the contractor
must pay its laborers every week, and its material suppliers on an ongoing basis. This
means, quite simply, that the contractors and subcontractors are financing the owner’s
project.

Even at the proposed 5% level in this bill, this means that 5% of the construction
costs are being financed by the contractors and subcontractors until the final completion
and acceptance of the project—oftentimes, many months after the owner has taken



beneficial use of the project. Withholding large amounts of retainage over an extended
period of time imposes an unfair burden on contractors and subcontractors. It also
provides owners with unfair leveraging tools to use to pressure contractors and
subcontractors in all sorts of situations that have nothing to do with payment for
completed contract work.

Owners try to justify higher retainage levels by claiming that it “guarantees that a
contractor will complete its work.” This argument is a red herring. In reality, contractors
don’t get paid periodic contract payments until their work is approved and accepted by
the owner and its representatives. It is the rule, not the exception, for owners to
underpay contractors for the percentage of work completed and accepted—“staying
ahead of the contractor’--which provides owners with another mechanism of forcing
contractors to finance their projects.

Unless work is properly performed, it does not get paid for. But when work is
properly performed, it should be paid for promptly. And by law, that means no less than
thirty days after receipt of an approved payment application. Owners should not be
allowed to enjoy the benefit of the work completed by contractors and subcontractors,
and also withhold large sums for this accepted contract work under the guise of
‘retainage.”

Raised Bill No. 131 should be approved because:

= |t will bring the retainage levels for private commercial, institutional, and industrial
construction in line with the most of the public construction being performed in
Connecticut;

= |t is critical that contractors and subcontractors get paid promptly for the labor
and materials they have performed, and that has been duly accepted by the
owner;

= Owners should not be allowed to enjoy the benefit of the work performed by
contractors and subcontractors while withholding excessive amounts of
‘retainage” — as opposed to paying for that work in a timely manner;

= Contractors and subcontractors should not be forced to “finance” the construction
costs of private projects.

Again, thanks to the General Law Committee for considering this important legislation.



